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AGAIN THE DEATH PEUIALTY 
ALNCR: 

THE ASERICAH SUPREIIE COURT IS AGAIN CONSIDERING THE 
CONSTITUTIONALITY OF CAPITAL PUSISHHE::T, AHD HERE'S CHARIS 
KERN'S /NALYSIS. 

VOICE: 

FOUR YEARS AGO THE SUPREME COURT RULED THAT THE STATES 
OF THIS COUNTRY WERE USING THE DEATH PENALTY ARBITRARILY. 
THE COURT'S MAJORITY FELT THAT TRIAL JUDGES AND JURTES WERE 
HANDING OUT DEATH SENTENCES WITHOUT CLEAR STANDARDS TO GUIDE 
THEIR DECISIONS, OF TWO DEFENDANTS CONVICTED OF SIMILAR 
CRIMES, ONE MIGHT BE GIVEN LIFE IMPRISONMENT AND THE OTHER 
EXECUTED, FOR REASONS THAT RANGED FROM RACIAL PREJUDICE TO 
ECONOMICS TO THE QUALITY OF LEGAL ASSISTANCE THAT WAS 
AVAILABLE, THE RESULT WAS THAT POOR OR BLACK DEFENDANTS SEEMED 
FAR MORE LIKELY TO BE SENTENCED TO DEATH THAN WHITE OR 
AFFLUENT ONES. 

THE SUPREME COURT CONSIDERED THAT STATE OF AFFAIRS 
CONSTITUTIONALLY INTOLERABLE AND IT HALTED CAPITAL 
PUNISHMENT ALTOGETHER. BUT THE SITUATION HAS CHANGED SINCE 
THEN. THE FEDERAL GOVERNMENT AND THE MAJORITY OF THE 
STATES HAVE ENACTED NEW DEATH PENALTY STATUTES THAT SET 
CLEAR GUIDELINES FOR IMPOSING EXECUTIONS. THE PROCESS HAS 
BEEN MADE MORE RATIONAL AND MORE PREDICTABLE. 

NOW THE SUPREME COURT IS BEING ASKED TO CONSIDER THOSE 
NEW LAWS. OPPONENTS OF CAPITAL PUNISHMENT ARGUE THAT THE 
PRACTICE IS SO INHERENTLY INHUMANE THAT IT VIOLATES THE 


CONSTITUTION'S BAN ON "CRUEL AND UNUSUAL PUNISHMENTS." 
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SUPPORTERS ARGUE THAT THE DEATH PENALTY IS SOMETHING THE 
PEOPLE OF THIS COUNTRY WANT AND THAT THE COURT HAS NO 
BUSINESS MEDDLING WITH THEIR CHOICE AS EXPRESSED BY THEIR 
ELECTED LEGISLATURES. 

THIS WEEK THE SUPREME COURT JUSTICES LISTENED ONCE AGAIN 
TO THE NOW-FAMILIAR ARGUMENTS PRO AND CON. A NOTED CIVIL 
LIBERTIES ADVOCATE AND THE SOLICITER GENERAL OF THE UNITED 
STATES DEBATED THE MERITS OF CAPITAL PUNISHMENT, THEIR 
ARGUMENTS, BOTH WELL-EXPRESSED, WERE LARGELY THEORETICAL 
AND PHILOSOPHICAL, IN THE 8EST TRADITION OF THE LAW. IF 
THIS WERE SIMPLY A THEORETICAL OR PHILOSOPHICAL ARGUMENT, 

IT SEEMS UNLIKELY THAT THE COURT WOULD BE ABLE TO REACH ANY 
DECISION AT ALL. 

BUT THE REAL STAKES HERE DON'T INVOLVE THEORIES OF 
PHILOSOPHIES SO MUCH AS INSTINCTS AND COWSCIENCES. ON 
ONE SIDE ARE THOSE WHO FEEL THAT KILLING IS IMMORAL EVEN 
WHEN IT IS DONE &8Y THE STATE FOR A RATIONAL PURPOSE. ON 
THE OTHER SIDE ARE THOSE WHO SELIEVE THAT CAPITAL PUNISHMENT 
IS NECESSARY TO PROTECT THE INNOCENT MAJORITY FROM THE 
VIOLENT FEW. 

IT'S ALWAYS DIFFICULT TO PREDICT WHAT THE SUPREME 
COURT WILL DECIDE IN ANY GIVEN CASE. BUT THE SAFEST COURSE, 
THE CAUTIOUS ONE, WOULD BE TO FOLLOW THE PUBLIC WILL, 
HOWEVER COMPELLING THE SUPREME COURT JUSTICES MAY FIND 
THE ARGUMENT TO THE CONTRARY. THAT WOULD MEAN LEAVING 
THE DECISION ON CAPITAL PUNISHMENT TO THE CITIZENS OF THE 
FIFTY STATES. IT WOULD ALSO MEAN A MORE RESTRICTIVE VIEW 


OF THE SUPREME COURT'S AUTHORITY BY A MAJORITY THAT IS 
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INCREASINGLY INCLINED TC ACCEFT THE ARGUMENT, MADE THIS 
WEEK BY ONE STATE ATTORNEY GENERAL, THAT "THE COURT IS NOT 
THE KEEPER . . . OF THE SOCIAL VALUES AND THE CONSCIENCE AND 
THE MORALS OF THE PEOPLE OF THIS COUNTRY.” 
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